STATE OF FLORI DA
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Peti ti oner,
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
by video tel econference in Tallahassee, Florida, on Novenber 29,
2001, with parties appearing fromFort Lauderdale, Florida,
before J. D. Parrish, a designated Adm nistrative Law Judge of
the Division of Administrative Hearings.

APPEARANCES

For Petitioner: Mchael T. Burke, Esquire
Johnson, Ansel nb, Mirdoch
Bur ke & George, P.A
790 East Broward Boul evard, Suite 400
Post O fice Box 030220
Fort Lauderdale, Florida 33303-0220



For Respondent: Brian F. McGail, Esquire
Depart nent of Transportation
Haydon Burns Building, Ml Station 58
605 Suwannee Street
Tal | ahassee, Florida 32399-0458

For Intervenor: Joseph W Lawence Il, Esquire
Vezi na, Lawence & Piscitelli, P.A
350 East Las O as Boul evard, Suite 1130
Fort Lauderdale, Florida 33301

STATEMENT OF THE | SSUE

Whet her the decision to award the bid for Parcel No.
93S101, State Road 84 Spur, was in accordance with the governing
rules and statutes or was arbitrary, capricious, or contrary to
conpetition.

PRELI M NARY STATEMENT

On June 18, 2001, the Respondent, the Florida Departnent of
Transportation (Respondent or Departnent), issued an intent to
award the bid for Parcel No. 93S101, State Road 84 Spur, to the
I ntervenor, Kevin Carm chael, Trustee (Intervenor). Thereafter,
the Petitioner, the Town of Davie (Petitioner or Davie),
protested the intended award and sought to acquire the subject
property. The Petitioner did not submt a bid for the property,
did not intend to offer any financial conpensation for the
property, and did not challenge the sufficiency of the
| nt ervenor' s bid.

At the hearing, the Petitioner presented testinony from

Jack R Leonard, a contract attorney with the Florida Depart nment



of Transportation, Turnpike District (Turnpike District); Robert
Bush, a right-of-way manager for the Turnpi ke District; Adam
Russel |l Stehly, a surplus property nmanager enpl oyed by Post,
Buckl ey, Schuh & Jerni gan (PBS&J) doing contract work for the
Turnpi ke District; Brenda Ashe, a consultant enpl oyed by PBS&J
doing work as a property managenment adm nistrator for the
Turnpi ke District; Thomas A Anderson, the deputy right-of -way
manager for the Turnpike District; and Thomas J. WIlli, the town
adm nistrator for the Town of Davie. Exhibits nunbered 23, 30,
36-A, 38, 41-43, 45, 47, 56-A, 58, 61, 65, 67, and 73 were
admtted into evidence.

The transcript of these proceedings was filed on
Decenber 24, 2001. Thereafter the parties requested an
extensi on, which was granted, to allow the parties additional
time to file proposed recommended orders. All parties tinely
filed proposed orders that have been considered in the
preparation of this Reconmended Order.

FI NDI NGS OF FACT

1. In Cctober of 1993 the Respondent declared that a spur
property located at State Road 84 (the subject matter of these
proceedi ngs) was a surplus parcel. Such property is conprised
of two identifiable tracts identified in this record as parce

101- A and parcel 101-B.



2. The Respondent utilizes a manual entitled "D sposal of
Surplus Real Property" as its guide for the procedures used to
conply with statutory and rul e provisions regardi ng the disposal
of surplus parcels.

3. Since 1993 the Departnent has nade several attenpts to
mar ket the spur property. Such attenpts included offering
parcel 101-A to the Petitioner for no consideration.

4. As recently as Cctober of 2000 the Departnent offered
the spur property to the Petitioner at no cost. The offer did
i ncl ude sone conditions but sanme did not materially affect
whet her or not Davie would or could accept the transfer. For
what ever reasons, the Petitioner did not accept the offer.
Subsequently, the Respondent withdrew the offer in witing.

5. Additionally, the Respondent notified the Petitioner
that it intended to nake the spur property (both parcels)
avai lable to the public through the conpetitive bid process.

6. It was contenplated that the bid process would all ow
any person fromthe public to conpetitively place bids for the
subj ect property. Nevertheless, the Petitioner was advised that
it would be given an opportunity to acquire the property.

7. Aletter of February 7, 2001, fromthe Departnent to
the Petitioner advised the town of its right to acquire the
property but did not in any manner prohibit or prevent the Town

of Davie frombidding on the spur property.



8. In fact, the Petitioner did not bid on the subject
property.

9. Further, the Petitioner did not and does not intend to
pur chase the subject property. The only way the Intervenor
seeks to acquire the property is wthout cost.

10. The Petitioner had actual know edge of the
Departnment's intention of making the property avail abl e through
conpetitive bid. The Town of Davie did nothing to oppose the
bi d process.

11. On May 30, 2001, the spur properties were advertised
for conpetitive bidding with seal ed bids to be opened by the
Department on June 14, 2001.

12.  On June 21, 2001, the Town of Davie by and through its
town adm nistrator contacted the Departnent in order to exercise
the town's right of refusal on the property.

13. Accordingly, on June 25, 2001, the Respondent posted a
notice stating it would reject all bids.

14. On July 12, 2001, the Respondent notified the
Petitioner that it had ten days to exercise its right to
purchase the property.

15. In connection with the proposed sal e the Departnent
of fered the property to the Town of Davie at the approved
apprai sed value of $1.9 million. The Petitioner made no

counter -offer.



16. Instead, on July 27, 2001, the Town of Davi e responded
to the offer stating it would accept the parcel for a public
pur pose for no consideration.

17. Thereafter, the Respondent posted a "Revised Bid
Tabul ation" indicating it would award the spur property to the
hi ghest responsive bidder, the Intervenor.

18. The Petitioner has not proposed to pay for the spur
property.

19. The Petitioner did not have an appraisal of the spur
property prepared.

20. The Petitioner did not bid on the spur property.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. Sections 120.569, and 120.57, Florida Statutes.

22. Section 120.57(3), Florida Statutes, provides, in
pertinent part:

ADDI TI ONAL PROCEDURES APPLI CABLE TO PROTESTS
TO CONTRACT BI DDI NG OR AWARD. —Agenci es
subject to this chapter shall utilize the
uni formrul es of procedure, which provide
procedures for the resolution of protests
arising fromthe contract biddi ng process.
Such rules shall at |east provide that:

(a) The agency shall provide notice of its
deci sion or intended decision concerning a
bid solicitation or a contract award as
foll ows:



1. For a bid solicitation, notice of a
deci sion or intended decision shall be given
by United States mail or by hand delivery.

2. For any decision of the Departnent
of Managenent Servi ces concerning a request
by an agency for approval of an exceptional
purchase under part | of chapter 287 and the
rul es of the Departnent of Managenent
Services, notice of a decision or intended
deci sion shall be given by posting such
notice in the office of the Departnent of
Managemnent Servi ces.

3. For any other agency deci sion,
noti ce of a decision or intended decision
shal | be given either by posting the bid
tabul ati on at the | ocation where the bids
were opened or by certified United States
mai | or other express delivery service,
return receipt requested.

The notice required by this paragraph shal
contain the following statenent: "Failure to
file a protest within the tine prescribed in
s. 120.57(3), Florida Statutes, shal
constitute a wai ver of proceedi ngs under
chapter 120, Florida Statutes."”

(b) Any person who is adversely
af fected by the agency decision or intended
decision shall file with the agency a notice
of protest in witing within 72 hours after
the posting of the bid tabulation or after
recei pt of the notice of the agency deci sion
or intended decision and shall file a formal
witten protest within 10 days after filing
the notice of protest. Wth respect to a
protest of the specifications contained in
an invitation to bid or in a request for
proposal s, the notice of protest shall be
filed in witing wthin 72 hours after the
recei pt of notice of the project plans and
specifications or intended project plans and
specifications in an invitation to bid or
request for proposals, and the form
witten protest shall be filed within 10
days after the date the notice of protest is
filed. Failure to file a notice of protest
or failure to file a formal witten protest



shall constitute a waiver of proceedi ngs
under this chapter. The formal witten
protest shall state with particularity the
facts and | aw upon which the protest is
based. Saturdays, Sundays, and | egal
hol i days shall be excluded in the
conput ati on of the 72-hour tinme periods
provi ded by this paragraph.
* * *

(f) In a conpetitive-procurenent
protest, no subm ssions nade after the bid
or proposal opening anmendi ng or
suppl enenting the bid or proposal shall be
considered. Unless otherw se provided by
statute, the burden of proof shall rest with
the party protesting the proposed agency
action. In a conpetitive-procurenent
protest, other than a rejection of all bids,
the adm nistrative | aw judge shall conduct a
de novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the bid or proposal
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious. In any bid-
protest proceeding contesting an intended
agency action to reject all bids, the
standard of review by an adm nistrative | aw
judge shall be whether the agency's intended
action is illegal, arbitrary, dishonest, or
f raudul ent.

23. In this case the Petitioner bears the burden of proof
to establish that the purpose of conpetitive bidding has been
subverted or that the departnment acted fraudul ently,
arbitrarily, illegally, or dishonestly in the proposed award of
the subject bid. The Petitioner nust establish that the

departnent's proposed action is contrary to the departnent's



governing statutes, the departnent's rules or policies, or the
bid or proposal specifications. As to this burden, the
Petitioner has failed to establish any violation of statute or
rule and has further failed to show the departnent acted
erroneously, contrary to conpetition, arbitrarily, or
capriciously. Thus the Petitioner has not net its burden.

24. In this case the Petitioner has been afforded anple
opportunity to purchase the subject property, has del ayed the
conpetitive process wthout legal justification, and has failed
to exercise its right to acquire the property as provided by
aw. Accordingly, the Respondent is entitled to award the bid
as contenplated by the "Revised Bid Tabulation.™ Nothing in the
| aw pertaining to the Petitioner's right of first refusal or the
bid process entitles the Petitioner to acquire the subject
property w thout consideration.

25. Section 337.25(4), Florida Statutes, provides in part:

The departnent may sell, in the nane of the
state, any land, building, or other
property, real or personal, which was

acqui red under the provisions of subsection
(1) and which the departnent has determ ned
is not needed for the construction,
operation, and mai ntenance of a
transportation facility. Wth the exception
of any parcel governed by paragraph (c),

par agraph (d), paragraph (f), paragraph (g),
or paragraph (i), the departnent shal

afford first right of refusal to the |oca

governnent in the jurisdiction of which the
parcel is situated. Wen such a



deternmi nati on has been nade, property nay be
di sposed of in the follow ng manner:

(b) If the value of the property exceeds
$10, 000 as determ ned by depart nment
estimte, such property may be sold to the
hi ghest bi dder through recei pt of seal ed
conpetitive bids, after due advertisenent,
or by public auction held at the site of the
i mprovenent which is being sold.

(e) |If the departnent begins the process
for disposing of the property on its own
initiative, either by negotiation under the
provi si ons of paragraph (a), paragraph (c),
par agraph (d), or paragraph (i), or by
recei pt of sealed conpetitive bids or public
auction under the provisions of paragraph
(b) or paragraph (i), a departnment staff
apprai ser may determ ne the fair market

val ue of the property by an appraisal.

(h) If property is to be used for a public
pur pose, the property may be conveyed

wi t hout consideration to a governnent al
entity.

26. The statute does not require the Departnent
to convey the property wi thout consideration to Davie.
Once the Respondent determined to sell the property at
conpetitive bid, the Petitioner was obligated to show
its public purpose for the property. It had waived
its right to acquire the property previously.

27. Rule 14-19.004, Florida Adm nistrative Code,
provi des:

Real Property Conveyances.
(1) In the event the Departnment is

di sposi ng of surplus property not governed
by the exceptions in Section 337.25(4),

10



Florida Statutes, the Departnent nust first
of fer such property to the | ocal governnent
in the jurisdiction in which the parcel is
situated, prior to either negotiation or
conpetitive sale of the property. The | ocal
governnment shall be allowed 10 worki ng days
to determine if there is a need for the

subj ect parcel. |[If a public purpose is
identified by the | ocal governnent, the
property may be conveyed to the | ocal
governnent for no consideration; otherw se,
the property shall be sold at the
Departnent's approved apprai sed value. |If
an i ndependent apprai sal has been perforned,
the acquiring | ocal governnent shal

rei nburse the appropriate party for the cost
of the appraisal.

(2) In the event the Departnent is

di sposi ng of surplus property not governed
by the exceptions in Section 337.25(4),
Florida Statutes, such property will be sold
in accordance with Section 337.25(4)(b),

Fl orida Stat utes.

(3) Wen disposing of surplus property by
public bid or auction, a mninumbid will be
speci fi ed when appropriate to ensure that
bids received will reflect the fair market
val ue of the property. The Depart nent
reserves the right to withdraw the property
if the mnimnumbid is not reached. If a
mnimmbid is specified, it shall be the
anount determ ned pursuant to Rule 14-
19.012(2). If the highest bid is belowthe
speci fied m nimum bid, acceptance of the bid
will require the approval of the District
Secretary.

(4) For properties valued in excess of

$10, 000, the appraisal which is procured by
a prospective buyer or |essee is not
approved until the Departnent has exam ned
the appraisal and verified that it is in
conpliance with Section 475.628, Florida

St at ut es.

(5) |If real property is disposed of through
negoti ation, sealed bid, or public auction,
t he buyer or successful bidder shall pay al
costs associated with the closing. The

11



Departnment shall prepare all necessary

cl osi ng docunents.

(6) The buyer shall record the conveyance
of the property in the county of record and
provide a copy of the recorded deed, show ng
t he book and page nunber and the date of
recordation, to the Departnent within 30
days of the closing date.

(7) A governnental entity nmay request
conveyance of real property or persona
property for a public purpose in accordance
with Section 337.25(4)(h), Florida Statutes,
unl ess | egislation or bond provi sions
provi de otherwise. |If property is to be
conveyed for no nonetary consideration, an
apprai sal is not required.

(8) \Wen transfers are nade to a
governnental entity for a public purpose,

t he governnental entity shall furnish a
letter identifying the public purpose for
the property fromthe agency head, or, if
the public entity consists of a group
requiring consensus to take such action, a
copy of the resolution confirmng such
consensus. This docunmentation shall be
furnished to the Departnment at the tinme of
application for purchase or |ease of the
Depart nent - owned property.

(9) |If real property is conveyed for a
publ i c purpose, the governnmental entity to
whi ch the property will be conveyed shal

pay all closing costs associated with the
conveyance. The Departnent shall prepare
all necessary closing docunents.

(10) If the property transferred is used
for other than the identified public purpose
by the governnental entity, all property
rights shall revert to the Departnent.

28. In this case it is concluded the Respondent conplied
with the provisions of Rule 14-19.004, Florida Adm nistrative
Code. The Petitioner was afforded all opportunities afforded by

the rule and statutes to acquire the subject property. It

12



failed to offer a bid on the property, it failed to tinely
exercise its rights to acquire the property for public purpose,
and it failed to offer any financial consideration to the
Departnent for the property. Accordingly, it cannot now cl aim
the Departnent acted illegally or contrary to the rules
governi ng these proceedi ngs.

29. Finally, it is concluded the Petitioner failed to
timely challenge the conpetitive bid process. Davie had actua
knowl edge of the Departnent's intention to nmake the property
avai |l abl e through conpetitive bid. The Petitioner failed to
tinmely chall enge that process, the terns of the proposed sale or
any specification of the proposed process. It has waived the
ability to do so.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOVWENDED t hat the Respondent enter a final order

confirmng the award of the spur property to the Intervenor.
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DONE AND ENTERED this 7th day of February, 2002, in

Tal | ahassee, Leon County, Flori da.

COPI ES FURNI SHED

M chael T. Burke, Esquire
Johnson, Ansel no, Mirdoch,
Bur ke & George, P.A

J. D. PARRI SH

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 7th day of February, 2002.

790 East Broward Boul evard, Suite 400

Post O fice Box 030220

Fort Lauderdale, Florida 33303-0220

Joseph W Lawence, Il, Esquire

Vezi na, Lawrence & Piscitelli,
350 East Las d as Boul evard
Suite 1130

P. A

Fort Lauderdale, Florida 33301

Brian F. MG ail, Esquire
Departnment of Transportation

Haydon Burns Building, Miil Station 58

605 Suwannee Street

Tal | ahassee, Florida 32399-0450

Thomas F. Barry, Secretary
Department of Transportation
Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, Florida 32399-0450
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Pamel a Leslie, General Counsel
Departnment of Transportation
Haydon Burns Buil di ng, M5 58

605 Suwannee Street

Tal | ahassee, Florida 32399-0450

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
10 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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